
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 31 October 2019

From: Acting Executive Director – Economy and 
Infrastructure

HIGHWAYS ACT 1980 SECTIONS 25 &119 – APPLICATION 
TO DIVERT SECTIONS OF PUBLIC FOOTPATH NO 536260 
AND 536261 AND CREATE A SECTION OF PUBLIC FOOTPATH 
PARISH OF KENDAL: DISTRICT OF SOUTH LAKELAND

1.0 EXECUTIVE SUMMARY

1.1 An application has been received to divert sections of public footpath 
no 536260 and 536261 at Gooseholme Bridge in the parish of Kendal, 
District of South Lakeland.

1.2 This can be done under Sections 119 of the Highways Act 1980 and 
consultations have taken place so as to assist members to reach a 
decision as to whether or not a diversion order should be made.

1.3 The plan at Appendix A shows the proposal.

1.4 The landowner has also agreed to enter into an Agreement under 
Section 25 of the Highways Act 1980 to dedicate an extra section of 
public footpath.

1.5 The plan at Appendix B shows the proposal.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is “To ensure places in Cumbria are well-
connected and thriving”.



2.2 The relevant procedure is an “administrative quasi-judicial” one.  The 
conditions which must be satisfied for an order to be made and 
confirmed are that it should appear to Members “that it is expedient” 
for the public footpath to be diverted and that there is a need to make 
an order on the grounds set out in paragraph 5.1 of this report.  
Members have discretion as to whether or not to make an order, but 
such discretion must be exercised reasonably.

3.0 RECOMMENDATION

3.1 That, pursuant to the power set out at Part 2G paragraph 2.1(g)(iii) of 
the Council’s Constitution, an order be made under Section 119 of the 
Highways Act 1980 to divert those sections of public footpath no 
536260 shown A-B and C-D-E to new routes A-G-H-B and C-I-J in the 
parish of Kendal; and that section of public footpath no 536261 shown 
D-F to a new route I-K-F  in the parish of Kendal shown on the plan at 
Appendix A and that all necessary action be taken to confirm the order.

3.2 That, pursuant to the power set out at Part 2G paragraph 2.1(g)(i) of the 
County Council’s Constitution, the County Council enter into an 
Agreement under Section 25 of the Highways Act 1980 with the 
landowner to dedicate that section of public footpath shown A-B on the 
plan at Appendix B.

4.0 BACKGROUND

4.1 The proposed diversion order is in the interests of the public. 

4.2 The current routes of public footpath nos 536260 and 536261 pass over the 
former Gooseholme Footbridge which was severely damaged by Storm 
Desmond in 2015 and has recently been demolished to make way for 
construction of an improved replacement structure. 

4.3 The proposed diversion order will realign the public footpaths along the 
approaches to the new footbridge.  The bridge has been designed in 
accordance with EU and UK legislation incorporating new ramped 
approaches which require a change to the alignment of the existing 
footpaths. 

4.4 The design criteria will mean that the footpaths are more accessible to a 
wider range of the users providing a link between the town centre and east 
of the river Kent including being a key part of Kendal’s cycleway network.

4.5 The new design also provides additional stepped access to the bridge on the 
northeast side, which is marked A-B on the plan at Appendix B.  This new 
section of footpath will be created separately by way of an Agreement with 
the landowner (South Lakeland District Council) under Section 25 of the 
Highways Act 1980.



4.6 All the costs associated with processing the diversion order will be met 
through Cumbria County Council’s infrastructure Recovery Programme and 
its delivery partners 

Consultation

4.7 The statutory undertakers have been consulted and none are affected.

4.8 A consultation has been carried out with

Kendal Town Council – noted the plan and had no comments

South Lakeland District Council – no response received

Ramblers – no response received

Cumbria and Lakes Local Access Forum (CALLAF) – Strongly supports

Byways and Bridleways Association – no response received

Open Spaces Society – no response received

Local Ramblers Representative – no response received

Cyclists' Touring Club – no response received

British Driving Society – no response received

Auto Cycle Union – no response received

British Horse Society – no response received

Landowners – the land is owned by South Lakeland District Council and 
written consent has been received from them.

4.7 The local member for Kendal Strickland and Fell, Peter Thornton has been 
consulted but has asked to be kept informed about any objections to the 
proposal. 

5.0 LEGAL IMPLICATIONS

5.1 Under Section 119(1) of the Highways Act 1980 we must be satisfied that in 
the interests of the owner, lessee or occupier of land crossed by the path or 
way or of the public, it is expedient that the line of the path or way, or part of 
that line, should be diverted.

5.2 The diversion must not alter any point of termination of the path, other than 
to another point on the same highway or a connected highway (Section 
119(2) Highways Act 1980) and which is substantially as convenient to the 
public.

5.3 Further, under Section 119(6) of the Highways Act 1980, if no objections are 
received against the made order, we must be satisfied that the public 
footpath diversion is expedient and will not be substantially less convenient 



to the public in consequence of the diversion and that it is expedient to 
confirm the order having regard to the effect which:-

The diversion would have on public enjoyment of the path or way as a 
whole;

The coming into operation of the order would have as respects other land 
served by the existing right of way; and

Any new public right of way created by the order would have as respects the 
land over which right is so created and any land held with it.

5.4 Under Section 119(6A)(b) of the 1980 Highways Act, our  Rights of Way 
Improvement Plan has been considered and the proposal complies with the 
Statement of Action 4 regarding improving accessibility.

5.5 Under Part 2G paragraph 2.1(g) (iii) of the Constitution, the Committee has 
power to divert footpaths and bridleways.

5.6 Under Section 25 of the Highways Act 1980 a local authority may enter into 
an agreement with any person having the necessary power in that behalf for 
the dedication by that person of a footpath, bridleway or restricted byway 
over land in their area. 

5.7 Under Part 2G paragraph 2.1(g) (i) of the Constitution, the Committee has 
power to create footpaths and bridleways.

6.0 OPTIONS

6.1 The Committee may accept or reject the recommendation.  If the 
recommendation is accepted by Members and an order is made any objector 
will have an opportunity, before the order is confirmed to submit a further 
objection. The matter will then be referred to the Secretary of State for a 
decision as to whether or not the order should be confirmed in 
circumstances where the objection is not withdrawn.

7.0 ASSESSMENT AND CONCLUSION

7.1 Sections of public footpath to the east and west of the new bridge will be 
obstructed by its construction and will require rerouting to align with the new 
approaches thus affording increased accessibility for the user.  

7.2 No objections have been received as a result of consultations.

7.3 I am satisfied that the proposed diversion will not prove to be substantially 
less convenient to use compared to the existing definitive route. 

7.4 Also, the Creation Agreement will provide an additional approach on the 
north of the east bank which, albeit stepped, will conveniently link to footpath 
536260 and Gooseholme Park open space 



7.5 In conclusion I am satisfied that the proposed diversion passes the legal 
tests set out in Section 119 of the Highways Act 1980 and, if Members 
approve the recommendation in this report, the order should be made in the 
interests of the landowner and the public.

Angela Jones
Acting Executive Director – Economy and Infrastructure
September 2019

APPENDICES

A Plan showing proposed diversion 
B Plan showing proposed dedication
C Location Plan

IMPLICATIONS

Staffing: Nil
Financial: Nil 
Electoral Division: Kendal Strickland and Fell - Peter Thornton

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[Including Local Committees]

No relevant decisions 

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny

BACKGROUND PAPERS

No background papers.

Contact: Sandra Smith, Countryside Access Officer
 Email: sandra.smith@cumbria.gov.uk  

mailto:sandra.smith@cumbria.gov.uk
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